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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply v^^ithin the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1)13 Responsive to communlcation(s) filed on 07 September 2004 . 
2a)l3 This action is FINAL. 2b)n This action is non-final. 

3) n Since this application is in condition for allowance except for fomrial matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) 13 Claim{s) 1-15 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) n Claim(s) is/are allowed. 

6) 13 Claim(s)iil5 is/are rejected. 
?)□ Claim(s) is/are objected to. 

8) 0 Claim(s) are subject to restriction and/or election requirement. 

Application Papers ^ 

9) 0 The specification is objected to by the Examiner. 

10)13 The drawing(s) filed on April 9.2001 is/are: a)[3 accepted or b)^ objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held In abeyance. See 37 CFR 1.85(a). 

Replacement drawing sheet(s) including the con-ection is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
1 !)□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12)0 Acknowledgment is made of a claim for foreign priority under 35 U.S.C, § 119(a)-(d) or (f). 
a)n All b)n Some * 0)0 None of: 

1 .□ Certified copies of the priority documents have been received. 

2. n Certified copies of the priority documents have been received in Application No. . 

3. n Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 

1 . The Amendment filed December 7, 2004 has been entered. Claims 1-15 remain 
pending in the application. 

Claim Rejections - 35 USC § 102 

2. The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

3. Claims 1, 5,11,13, and 15 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Levinson (US 4390554) as evidenced by Waddell (US 6464104 B1) 

4. See rejection (i) in the Office Action Mailed September 7,2004. 

5. Currently amended claims 1 and 15 further recite the "packaging assembly is 
used in automatic dispensing machines equipped with microwave ovens." This is an 
intended use limitation, and if Levinson is capable of performing the intended use, then 
it meets the claim. Levinson teaches a frozen package assembly that is capable of 
commercial and vending feeding (Column 2, lines 42-47), and Waddell is relied on as 
evidence that a frozen package assembly is capable of being used with automatic 
dispensing vending machines equipped with microwave ovens (Abstract, Column 2, line 
44 to Column 3, line 15). 

6. Claims 1, 5, and 13 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Levinson (US 4390554), as evidenced by Waddell (US 6464104 B1). 
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7. See rejection (ii) in the Office Action Mailed Septennber 7,2004. 

8. Currently amended claims 1 and 15 further recite the "packaging assembly is 
used in automatic dispensing machines equipped with microwave ovens." This is an 
intended use limitation, and if Levinson is capable of performing the intended use, then 
it meets the claim. Levinson teaches a frozen package assembly that is capable of 
commercial and vending feeding (Column 2, lines 42-47), and Waddell is relied on as 
evidence that a frozen package assembly is capable of being used with automatic 
dispensing vending machines equipped with microwave ovens (Abstract, Column 2, line 
44 to Column 3, line 15). 

Claim Rejections - 35 USC § 103 

9. The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

10. Claims 3 and 14 are rejected under 35 U.S.C. 103(a) as being over 
unpatentable Levinson (US 4390554) as evidenced by Waddell (US 6464104 B1), as 
applied to claims 1,5,11,13, and 15 in rejection (1), further in view of Cox (US 5679278). 

1 1 . See the Office Action mailed September 7, 2004. 

12. Claim 8 is rejected under 35 U.S.C. 103(a) as being unpatentable over Levinson 
(US 4390554) as evidenced by Waddell (US 64641 04 B1 ), as applied to claims 
1,5,11,13, and 15 in rejection (i), further in view of Smart et al. (US 4890439). 

13. See the Office Action mailed September 7, 2004. 
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14. Claim 9 is rejected under 35 U.S.C. 103(a) as being unpatentable over Levinson 

(US 4390554) as evidenced by Waddell (US 6464104 B1), as applied to claims 

1,5,11,13, and 15 in rejection (i), further in view of Borek (US 4219573). 

I 

1 5. See the Office Action mailed September 7, 2004. 

1 

16. Claims 2,7,10 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Levinson (US 4390554) as evidenced by Waddell (US 6464104 81), as applied to 
claims 1,5, and 13 in rejection (ii), further in view of Borek (US 4219573). 

17. See the Office Action mailed September 7, 2004. 

18. Claims 1,4-6,12,13 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Engstrom et al. (US 4734288) in view of Anderson (US 4950859). 

1 9. See the Office Action nnailed September 7, 2004. 

Response to Arguments 

20. Applicant's arguments filed December 7, 2004 have been fully considered but 
they are not persuasive. 

21 . With respect to the rejection of claims under 35 USC 1 02(b) and 35 USC 1 03(a) 
and Levinson, Applicant argues that Levinson does not teach the new limitation 
"packaging assembly is used in automatic dispensing machines equipped with 
microwave ovens" of currently amended claims 1 and 15 and that a frozen food 
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package is not suitable with automatic dispensing machines. However, as discussed 
above in the rejections under 35 USC 102(b), Levinson does teach the product is suit 
for commercial or vending feeding , and Waddell does teach frozen food packages are 
suitable with automatic dispensing machines equipped with microwave ovens. 
Furthermore, Applicant is reminded that a recitation of the intended use of the claimed 
invention must result in a structural difference between the claimed invention and the 
prior art in order to patentably distinguish the claimed invention from the prior art. If the 
prior art structure is capable of performing the intended use, then it meets the claim. In 
a claim drawn to a process of making, the intended use must result in a manipulative 
difference as compared to the prior art. See In re Casey, 370 F.2d 576. 152 USPQ 235 
(CCPA 1 967) and In re Otto, 31 2 F.2d 937, 939, 1 36 USPQ 458, 459 (CCPA 1 963). In 
the instant case, it has been shown that frozen food packages are suitable for automatic 
dispensing machines equipped with microwave ovens. 

22. Applicant also argues that Levinson does teach a package not suitable for use 
with a food product such as popcorn because of the perforated film, and popcorn 
requires the humidity and organoleptic qualities be preserved until it is heated 
However, it is noted that the features upon which applicant relies (i.e., a food product 
such as popcorn or a non-perforated film) are not recited in the rejected claim(s). 
Although the claims are interpreted in light of the specification, limitations from the 
specification are not read into the claims. See In re Van Geuns, 988 F.2d 1 181, 26 
USPQ2d 1057 (Fed. Cir. 1993). 
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23. With respect to the rejection of clainns 1,4-6, 12,13 under 35 USC 103(a) as 
being unpatentable over Engstrom et al. in view of Anderson, Applicant argues that 
Engstronn et al. do not teach an outer package which is nnelted during its heating and 
that Anderson does not teach a heat-concentrating material which melts any portion of a 
microwave package. The Examiner stated in Paragraph 24 in the Office Action mailed 
September 7,2004 that Engstrom et al, teach an inner plastic popcorn wrapper (item 29) 
and an outer package of plastic material. The Examiner stated that the polyethylene 
layer (i.e. item 22 ), which is a solid at room temperature , melts during the heating 
process , and completely surrounds the inner wrapper, was considered the outer 
package. This outer package is covered on its outer surface by a paperboard-based 
substrate(See Column 5, line 37 to Column 6, line 14). Anderson is relied on for 
teaching including heat-concentrating material inside a plastic popcorn bag (i.e. in 
contact with the popcorn) to increase cooking efficiency, and thus provides motivation 
for including a heat concentrating material inside the inner popcorn wrapper of 
Engstrom et aL: improve the microwave heating efficiency of popcorn in a plastic 
package. 

Conclusion 

24. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

25. A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
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TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

26. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Robert Madsen whose telephone number is (571 ) 272- 
1402. The examiner can normally be reached on 7:00AM-3:30PM M-F. 

27. If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on (571 ) 272-1 398. The fax phone number for 
the organization where this application or proceeding is assigned is 703-872-9306. 

28. Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 



Robert Madsei 
Examiner 
Art Unit 1761 
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